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SENS A SE aN AE 
Preface 


This handbook is intended primarily to help 
you prepare to give testimony at a hearing. It 
explains how you are to appear, how to prepare 
for the hearing and how to conduct yourself on 
the witness stand. The handbook also briefly 
explains CSC’s legal services for employees who 
are called as witnesses; and CSC’s legal services 
for employees against whom a civil action is 
brought, or who are charged with committing an 
offence - both as a result of the performance of 
their duties while on the job. Since many people 
are unfamiliar with the Canadian courtroom, the 
handbook closes with a glossary of the main 
players in a criminal court hearing. 


The basics of giving testimony 


You could be called to participate at a trial or 
hearing for any number of reasons. For instance, 
you may be needed as a character witness for an 
accused; or you have been personally involved in 
an incident that led to a court case. In any 
situation it is important that your statements on 
the witness stand be true, your reports be honest 
and complete, and your manner a credit to 
yourself and the Service. 
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Receiving a subpoena 


A subpoena is a written legal order given by 
the court to cause you to appear and give testi- 
mony and/or to bring some specified documents 
with you. You should bring the original docu- 
ments and an extra copy of any documentation 
that you are taking to court. The judge will decide 
whether or not copies of the documents requested 
in the subpoena are required as exibits. You will 
receive leave with pay according to the terms of 
your collective agreement for the period of time 
that you are required to appear and give testi- 
mony. If you are unable to appear in person at the 
time and date specified in the subpoena, the 
counsel who requested your presence should be 
advised without delay. He or she may require you 
to sign an affidavit - a written statement made 
under oath before a person authorized to admini- 
ster oaths - explaining why you cannot be present. 
This allows the counsel to request an adjournment 
if she or he believes your testimony is essential to 
the case. 

If you have been subpoenaed as a witness 
and would like legal advice, your supervisor will 
make arrangements as outlined in current govern- 
ment regulations. You should note, however, that 
it is not customary for a witness in a proceeding 
to be represented by counsel. 


Preparing for the court appearance 


Before the day of the hearing, you should 
* review all notes and reports relevant to the 
hearing; 
° organize your time and activities so you will 
arrive at court well prepared, rested and alert. It’s 
best to be neatly and conservatively dressed; 


¢ make sure you have an extra copy of any 
documentation you are taking to court; 


¢ confer with the counsel who asked you to 
testify. If you plan to use notes in court, discuss 
this with counsel; 


¢ if you believe that while you are testifying you 
may be asked a question that is best not answered, 
or that a document should not be disclosed - both 
in a specified public interest, contact CSC’s Legal 
Services at national headquarters in order to 
proceed under section 36.1(1) of the Canada 
Evidence Act. (This measure is exceptional, 
ordinarily you must provide the court with the 
information requested.) 


On the witness stand 


° A court official will tell you whether to enter the 
courtroom or wait outside. 


¢ When your name is called, approach the witness 
stand and pause until instructed to sit or stand. 


¢ When taking the oath, stand upright and directly 
face the official administering it. 


¢ When speaking, use commonly understood 
words. Avoid correctional jargon and short forms. 
Speak clearly and be concise. 


¢ Speak directly to the person who is asking you 
questions, but speak loudly and distinctly so the 
rest of the courtroom can hear. 


¢ Be impartial, don’t exaggerate, and avoid 
kidding or sarcastic remarks. 


¢ Relate the details of the event you are describing 
in logical order so everyone can understand the 
situation. 


¢ Describe what happened to you personally. For 
instance: “I saw,” not “We saw.” 


¢ Don’t make assumptions or statements when 
you are not qualified. For instance, unless you are 
a doctor it be may improper for you to say: “I saw 
him have a heart attack.” You can say: “ I saw 
him clutch his chest and fall to the ground.” 
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¢ The court does not accept hearsay evidence. If 
you were not personally involved in the event 
about which you are questioned, state the name of | 


the person(s) who told you of the event, witnessed | 
it, Or actively participated in it. 


¢ Make sure your statements will make sense in 
the court records. For instance, don’t point to your: 
body and say: “He hit me right here.” Say: “He 
hit me on the right side of my chin.” 


¢ Don’t show personal feelings - either positive or | 
negative - about events or individuals concerned — 
in the case. 


¢ If you answer a question evasively, incom- | 
pletely, or not in good faith, you could be charged 
with obstructing justice or withholding informa- 
tion. 


¢ If you make a mistake, acknowledge your error 
and correct it at the first available opportunity. 


¢ It is courteous practice to ask the court’s 
permission if you find you need to refer to your 
notes to jog your memory. Point out, when asking | 
permission, that the notes were made at the time | 
of your investigation. Do not read your notes in 
the court. Use your own words based mainly on 


memory. 


* If the conversation you witnessed included 
profanity, ask the court’s direction about whether 
you should repeat the words out loud or in 
writing, 


- When you are questioned, listen carefully. 
Don’t add more information than is asked for. 


¢ If a question is not clear, ask that it be re- 
phrased. Wait for the whole question, and be sure 
you understand before you respond. 


¢ If you find a multiple-response question 
confusing, ask to have it repeated, one question at 
a time. 


¢ If you are asked to identify a court exhibit, take 
time to examine it carefully before responding. 


¢ Thank the court and step out of the witness box 
when your testimony and the questioning is 
completed. 


Privacy Act 


It is not a violation of the Privacy Act and 
Regulations to disclose personal information 
about an individual when you are appearing in 
court further to a court order. You are entitled by 
law to do so without the individual’s consent 
under those specific circumstances. 

Personal information means information 
about an identifiable individual that is recorded in 
any form under the control of a government 
institution. 

While you are on the witness stand, you must 
give all information requested, including facts on 
an offender file or information given to you in 
confidence. There is no legal relationship of 
confidentiality between the offender and a staff 
member - including the case management officer. 
The offender cannot sue an officer for divulging 
private information on the witness stand. 

Should there be a serious reason for not 
answering a question (a life at stake, for instance) 
you may, while on the witness stand, ask the 
judge to excuse you from answering. The judge 
will make an immediate decision. 


Cross-examination 


A witness who stands up to a rigorous cross- 
examination and continues to give evidence and 
answer questions in a dignified, truthful way has 
done his or her job well. 

The following is a brief review of some 
common tactics used during the cross-examina- 
tion of a witness. With each tactic, an example is 
given, along with the purpose of the tactic and the 
type of response an officer can use to counter the 
tactic. 


Tactic: Rapid fire questions. 

Example: One question after another with little 

time to answer. 

Purpose: To confuse the witness; an attempt to 

force inconsistent answers. 

Response: Take time to consider the question; be 

deliberate in answering; ask to have the question 
repeated; remain calm. 
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Tactic: Condescending counsel. 

Example: Benevolent in his or her approach, 
over-sympathetic in questioning to the point of 
ridicule. 

Purpose: To give the impression that the witness 
is inept, lacks confidence, or may not be a reliable 
witness. 

Response: Firm decisive answers, asking for the 
question to be repeated if improperly phrased. 


Tactic: Friendly counsel. 

Example: Very courteous, polite; questions tend 
to take witness into his or her confidence. 
Purpose: To lull the witness into a false sense of 
security where he or she will give answers in 
favour of the counsel’s side. 

Response: Stay alert; bear in mind that the 
purpose of the opposing counsel is to discredit or 
diminish the effect of your testimony. 
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Tactic: Badgering, belligerent. 

Example: Counsel staring you right in the face, 
shouts: “That is so. Isn’t it, officer?” 

Purpose: To make the witness angry and lose a 
sense of logic and calmness. Generally, rapid 
questions will also be included in this approach. 
Response: Stay calm, speak in a deliberate voice 
- giving the counsel who has asked you to testify 
time to make appropriate objections. 


Tactic: Mispronouncing officers name or using 
wrong rank. 

Example: Officer’s name is Jansen, counsel calls 
her or him “Johnson.” 

Purpose: To take the witness’s attention away 
from the question asked so that the witness will 
make inadvertent errors in testimony. 

Response: Ignore the mispronunciation and 
concentrate on the question. 


Tactic: Suggestive question (tends to be a leading 
question allowable on cross-examination) 
Example: “Was the colour of the car blue?” 
Purpose: To suggest an answer to the question in 
an attempt to confuse or to lead the witness. 
Response: Concentrate carefully on the facts, 
disregard the suggestion. 
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Tactic: Demanding a “Yes” or “No” answer to a 
question that needs explanation. 

Example: “Do you always use excessive force in 
these circumstances?” 

Purpose: To prevent all pertinent and mitigating 
details from being considered by the jury. 
Response: Explain the answer; if stopped by 
demanding a “Yes” or “No” answer, pause until 
the court instructs you to answer in your own 
words. 


Tactic: Reversing witness’s words. 

Example: Witness answers: “The accident 
occurred 27 feet from the intersection.” Counsel 
says: 

“You say the accident occurred 72 feet from the 
intersection?” 

Purpose: To confuse the witness and demonstrate 
a lack of confidence in the witness. 

Response: Listen intently whenever counsel 
repeats back something you have said. If he or she 
makes an error, correct it. 
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Tactic: Repetitious questions. 

Example: The same question asked several times 
but slightly rephrased. 

Purpose: To obtain inconsistent or conflicting 
answers from the witness. 

Response: Listen carefully to the question and 
state: “I have just answered that question.” 


Tactic: Conflicting answers. 

Example: “But Officer Smith, Detective Brown 
just said ...” 

Purpose: To show inconsistency in the investiga- 
tion. This tactic is normally used on measure- 
ments or times. 

Response: Remain calm, conflicting statements 
have a tendency to make a witness nervous. Be 
guarded in your answers on measurements and 
times. Unless you have exact knowledge, use the 
term “approximately.” Refer to your notes. 


Tactic: Staring. 

Example: After the witness has answered, 
counsel stares silently as though waiting for more 
information. 

Purpose: To make the witness uncomfortable 
about the silence and provoke the witness into 
offering more than the question called for. 
Response: Wait for the next question. 
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Provision of legal services by CSC 


If you are involved in a civil action brought 
against you because of something you may have 
done or failed to do while on the job, you can be 
defended by a counsel appointed by the govern- 
ment if you wish. If you choose to do so, the 
counsel will be paid by the government and any 
judgement given against you will almost invari- 
ably be paid by the Service. In some instances, 
however, you may be liable for reimbursing the 
government for a claim for damages (see sections 
14 to 20 of the Claims Regulations enacted under 
the authority of the Financial Administration Act 
in regard to reimbursement). If you choose to 
retain and instruct your own counsel, you will be 
responsible for paying your counsel as well as for 
paying the cost of any judgment given against 
you. 

If you are charged with an offence as a result 
of something you did on the job, you will be 
placed under suspension; but the Service will 
provide the funds for you to retain and instruct 
counsel of your choice. The Service will not pay 
for any fine, restitution, or cost of prosecution you 
are ordered by the court to pay. 

For further information see Commissioner’ s 
Directive 067, Provision of Legal Services to 
Employees. 
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Glossary of terms 


Accused 
The accused is the person on trial. 


Bailiff 

The bailiff, usually a police officer or sheriff, 
keeps order and carries out general police 
functions. He or she also collects fines and bail in 
some instances. 


Court reporters 

The court reporter records the entire trial, 
word for word. The court clerk (or registrar) 
usually keeps track of court cases, trial dates, the 
judge’s calendar and similar matters. 


Defence counsel 
The defence counsel presents the evidence 
supporting the accused. 


Judge 

In most criminal proceedings, the judge’s 
responsibility is to maintain order, assure correct 
procedures, decide on points of law, and generally 
guide and instruct the court. 
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Jury 

The jury decides whether the accused is 
innocent or guilty based on evidence given in 
court. 


Prosecuting counsel 

The prosecuting counsel, called the Crown 
attorney, determines the charges to be laid; 
assembles and presents evidence against the 
accused. 


Witness 

A witness is an individual having direct 
knowledge of the case. She or he gives evidence 
for the prosecution or the defence. 
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